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NATURALIZATION 
ALIEN MEMBERS OF THE ARMED FORCES 


Public Law 87-301 of 26 September 1961 amended 
the Immigration and Nationality Act of 1952 (McCarran 
Act) to give Korean War veterans the same naturaliza- 
tion privileges as veterans of World WarsI and II. To 
be eligible for naturalization under this amendment, 
alien members of the armed forces must have enlisted 
prior to July 1, 1955. 

The Naturalization Service has interpreted this pro- 
vision as follows: An alien member of the armed forces 
who enlisted at any time prior to July 1, 1955, regard- 
less of whether he enlisted outside or within the United 
States; and whose first enlistment took place in the 
United States between 25 June 1950 and 1 July 1955; 
and who has continuous service since his first enlistment, 
may now be eligible for naturalization. A member of 
the armed forces meeting the foregoing requirements 
should present himself at the earliest opportunity to 
the nearest District Office of Immigration and Natural- 
ization where, after determining his eligibility for U.S. 
citizenship, he may request assistance in processing his 
naturalization application. Several unusual cases are 
before the courts. Their outcome will further clarify 
the law. 





PERSONNEL CHANGES 


The following is a list of change of duty or station orders issued 
to all officers transferred to or from the Office of the Judge Advo- 
cate General and to all Navy law specialists regardless of assign- 
ment. The list includes orders issued between 15 December 1961 
and 1 April 1962. 
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CAPT Theodore J. Abercrombie, USN, from COMNAV- 
AIRLANT to Supreme Allied Commander Atlantic. 


CAPT Warren C. Kiracofe, USN, from JAGWC to iq 


COMSEVENTHELT. 

CAPT Robert H. Rathbun, USN, from COMSEV- 
ENTHFLT to COMSERVLANT. 

CAPT Rowland F. Schlegel, USN, from ComNine to 
Commander Naval Air Forces, Altantic Fleet. 

CAPT Russell J. Verbrycke, USN, from SACLANT to 
ComNine. 

LT Richard J. Grunawalt, USN, from NavSta, Adak, 
Alaska to CNATECHTRA, Memphis. 

CDR Donald B. McKillen, USNR, from ComFive to 
ComNine. 

CDR Charles E. Miller, USNR, from CINCPAC to NAS, 
Glynco Brunswick, Georgia. 

LCDR Robert B. Newton, USN, from ComNine to 
ComTen. 

LT Richard L. Slater, USNR, from NavSta, Midway 
Island to ComNine. 

CDR Richard C. Smith, USNR, from NAS, Glynco, 
Brunswick, Georgia to ComFive. 

CAPT Dick M. Wheat, USN, from ComTen to OJAG. 

LCDR Richard E. Blair, USN, from Southern Methodist 
University (Gas, Oil & Water Rights Law) to JAGO. 

CAPT Geoffrey E. Carlisle, USN, from COMTAIW- 


ANDEFCOMD to COMNAVFORJAP. b | 


CAPT Hilbert S. Cofield, USN, from CNAVANTRA to 
U.S. Sending State Office, Rome, Italy. 

CAPT Enser W. Cole, Jr., USN, from U.S. Naval War 
College to COMCRUDESLANT, Newport. 

CAPT Jack C. Davis, USN, from JAGO to ONR. 


(Continued on p. 65) 
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INSURGENCY and THE LAW OF NATIONS“ 


By REAR ADMIRAL ROBERT D. POWERS, JR., USN 


DEPUTY AND ASSISTANT JUDGE ADVOCATE GENERAL 
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Consistent with policy, the views expressed in this article 
are the private views of the author and do not necessarily carry 
official sanction of any Department or Agency of the Government. 
The fact of publication by the JAG Journal does not imply endorse- 
ment of content but indicates merely that the subject treated is one 
which merits attention. 





*Admiral Powers’ address, “Problems of Insurgency in International 

Law”, delivered 26 April 1962 during the 56th Annual Meeting of 
the American Society of International Law, Washington, D.C., 
was based on materials contained in this article. Admiral Powers 
spoke before the International Law Committee of the Federal Bar 
Association. 





| NSURGENCY IS A twilight zone in inter- 
national law, in which certain rights and duties 
of independent states or recognized belligerents 
attach to an organized resistance movement 
which has as its goal either the reformation of 
the existing government by force or the creation 
of a new state out of a portion of the old. Yet 
customarily insurgents have had no right to 
demand that they be treated under the inter- 
national rules relating to hostilities until they 
have attained a recognition of belligerency.* 
Repeatedly in the history of civilization the 
people have revolted against the existing gov- 
ernment. Revolution, if successful, is an ac- 
knowledged means of changing the government 
of anation.? If unsuccessful the rebels are sub- 
ject to the laws of their own country and cannot 
claim rights under international law. It is dur- 
ing the period between domestic tranquillity and 
the termination of revolt that questions of in- 
surgency and the status of insurgents arise. 
Not every revolt results in insurgency. It is evi- 
dent that the depredations of an armed band 
operating as outlaws do not result in a state of 


1. This article is limited to insurgency. Recognition of bellig- 
erency and its effects may be necessarily mentioned collaterally, 
but it is not the author’s intention to cover the latter subject. 

- cf, The Declaration of Independence. ‘We hold these truths to 
be self evident . . . whenever a government becomes destructive 
of these ends it is the Right of the People to alter or abolish it 
and to institute a new Government, laying its foundations on such 
principles and organizing its power in such form, as to them 
shall seem most likely to effect their Safety and Happiness.” 
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insurgency, no matter how much they protest 
their revolutionary purpose. There is no pre- 
ciseness regarding a state of insurgency, and 
even those who are not bandits, but are organ- 
ized for political revolt may not be regarded as 
insurgents. 

It is true that the purpose of the rebels must 
be political rather than criminal or piratical.* 
Otherwise the size of the armed forces of the 
rebels, the nature of the potential government 
they have established, the success of their arms 
and the territory they control, are the factors 
to be considered in deciding whether a state of 
insurgency will be admitted by the parent state 
or acknowledged by a foreign state.* Equally 
important is the inability of the parent govern- 
ment to control and suppress the rebellion. If 
an insurgent force meets with some success so 
that they can control part of the country, estab- 
lish a new or counter civil government, and field 
an armed force that is able to resist the efforts 
of the recognized government to suppress them, 
then logic demands that some sort of status be 
given the rebel forces. 

Presently insurgents are assured of no status 
as such, but practical necessity creates the need 
to establish some rules for the conflict within the 
state and for the relations of the legitimate state 
and the insurgents therein in their relations and 
intercourse with other nations.’ Therefore at 
3. “Insurgents are organized bodies of men who, for public po- 

litical purposes, are in a state of armed hostility to an estab- 


lished government.” Wilson and Tucker, International Law, 
Sth ed. p. 66. 

In the insurrection in Cuba in the 19th century the United States 
recognized the fact of a state of insurgency at an early date. 
Elbert J. Benton in “International Law and Diplomacy of the 
Spanish American War” stated (pp. 34-37): “The recognition of 
insurgency implied that in American opinion at least the insur- 
gents were not de facto under the control of Spain, and it fol- 
lowed consequently that Spain could not be held liable to neutral 
citizens for their acts.” 

Secretary Hay recognized the possible need for dealing with in- 
surgents in 1899, writing to the Minister to Bolivia “You will 
understand that you can have no diplomatic relations with the 
insurgents implying their recognition by the United States as the 
legitimate government of Bolivia, but that short of such recog- 
nition, you are entitled to deal with them as the responsible 
parties in local possession, to the extent of demanding for your- 
self and for all Americans within reach of insurgent authority 
within the territory controlled by them fullest protection for life 
and property.” (U.S. Foreign Relations 1899 p. 105.) 
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some point it has been customary for foreign na- 
tions to acknowledge that there exists in another 
state something more than a riot or temporary 
uprising. The point where this situation seems 
to exist is when the insurgent government de- 
velops into an actual threat to the continuing 
sovereignty of the parent state, or when the suc- 
cess of the insurgents is such that they are able 
to interfere with the normal] foreign intercourse 
between the legitimate state and other nations 
of the world.® 

The Supreme Court of the United States dur- 
ing the continuing struggle between Cuba and 
Spain in 1897 stated: 


The distinction between recognition of belligerency 
and recognition of a condition of political revolt, be- 
tween recognition of the existence of war in the ma- 
terial sense and war in the legal sense, is sharply 
illustrated by the case before us. For here the politi- 
cal department has not recognized the existence of a 
de facto belligerent power engaged in hostility with 
Spain, but has recognized the existence of insurrec- 
tionary warfare prevailing before, and at the time, 
and since this forfeiture is alleged to have been 
incurred.” 


In 1895 President Cleveland had issued a 
proclamation which recognized the existence of 
armed insurrection in Cuba and admonished all 
persons in the United States to abstain from 
violation of the neutrality laws. 

Though it has been the practice of states to 
take cognizance of insurrection in a state,° 
writers generally state that there is no such 
thing as a “status of insurgency” in interna- 
tional law, and have seen no great need for rec- 
ognition of such a status.® It is probably true, 
at least in the past, that many of the legal con- 
sequences conditioned on an acknowledgement 
of insurgency are equally applicable during a 
state of peace or tranquillity. Nonetheless there 
seems to be logic and practical merit in having 
foreign states take cognizance of the actual fact 
of insurrection in a nation. In the past nations 
have considered it desirable to do so. In the 
present world there is even more reason to do 
so. The conflict of ideologies serves often to 
confuse the political situation in many coun- 
tries. When this conflict reaches major propor- 

6. cf. International Law, Wilson and Tucker, op. cit. p. 67. 

7. The Three Friends (1897) 166 US 1. 

8. “English, American and other courts have recognized that the 
existence of an insurrection changes the status of certain persons 
and may bring new rights and duties. The United States Courts 
have decided that the admission of the existence of insurgency 
brings into operation the neutrality laws, and the English Courts 
have made similar decisions in regard to the foreign enlistment 
act.” G. C. Wilson “Insurgency and International Maritime 
Law” 1 AJIL (1907) pp. 46, 51. 


9. cf. The Law of Nations, Cases, Documents and Notes, Herbert 
W. Briggs, 2nd Ed. (1952) p. 1003. 
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tions, resulting in open hostilities, there is at 
least value in clarification of the existing situa- 
tion to determine whether an insurrection has 
attained a status which may result in a recog- 
nition of belligerency, or in the birth of a new 
nation. Acknowledgement of the actual status 
by a nation seems to show the possibility that 
the point may come when aid will be given to 
the insurgents or given or denied to the legit- 
imate government. Public acknowledgment 
would, in the modern world, be quickly known 
everywhere. Under the Geneva Convention on 
the Treatment of Prisoners of War, such a state- 
ment by a foreign nation might serve to en- 
courage or force the insurgents and their op- 
ponents to invoke the humanitarian provisions 
of that Convention. 

The 19th century witnessed many insurrec- 
tions that resulted in the establishment of new 
nations in Central and South America. The 
United States was concerned in many of these 
as a hemispheric power. As a World Power in 


the 20th century it has a.greater interest in the | 


status of insurgency in all parts of the world. 

A new factor has come into play in the use 
of insurgency as a mask for intervention by a 
foreign power. The “puppet state” is usually 
preceded by an infiltration of ideas and agents. 
At an appropriate time these agents, masking 
as patriots of the country to be subverted, start 
an insurrection which is materially aided by 
the country that originally sent them. Insur- 
gency results. It certainly seems reasonable 
and desirable to recognize this situation, from 
both a political and a legal standpoint. It there- 
fore is worthwhile to examine both the practical 
and legal results of a state of insurgency. Here 
we should note that a phrase often heard, 
“counter insurgency”, is related to tactics and 
not to status. The “counter insurgents” are the 
legitimate rulers of the country under the pre- 
existing order. “Counter insurgents” would be 
the forces acting on behalf of the regular gov- 
ernment. 
otherwise, though of course, there might be 
a situation where three or more factions were 
fighting each other. Even in such a case all 
others would in fact be insurgents and the regu- 
lar government the only “counter insurgent.” 


INTERNAL EFFECT OF INSURGENCY 


Every government has a right to take force- 
ful measures to preserve its existence.’ Insofar 
10. cf. The Constitution of the U.S., Art. 1, § 8 which provides Con- 

gress shall have the power “to provide for the calling forth of 


the militia to execute the laws of the Union, suppress insurrec- 
tions, and repel invasions.” 





It is difficult to see how it would be | 
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as an insurrection affects only the internal af- 
fairs of a state is a matter only of domestic 
concern. The measures taken by the Govern- 
ment are within its discretion. It may treat the 
rebels as outlaws (at least until they meet with 
some success) and subject them to its criminal 
law. Even if a state of insurrection or belliger- 
ency is recognized, the parent state, after sup- 
pressing the revolt, is entitled to subject the 
rebels to its laws. 

It has been stated by many writers that even 
within its own limits a parent state should at 
some point recognize a state of insurgency, so 
that individuals engaged in actual hostilities 
might not be considered as murderers when they 
kill as soldiers. If the right of political revolt 
is recognized, humanitarian principles demand 
that those who fight in an army seeking to 
change a government or to create a nation 
should have the protection accorded prisoners of 
war. This protection should arise when an up- 
rising has reached a point where it has some 
government and holds some territory. 

In the Mexican Revolt of 1929 the United 
States instructed its Ambassador to Mexico that 
Americans serving with the insurrectionists 
should be treated according to the laws of war, 
though expressly stating that this advice did not 
constitute, even by implication, a recognition of 
belligerency. 

Provisions governing the status of persons en- 
gaged in internal armed conflict are contained in 
the 1949 Geneva Convention Relative to the 
Treatment of Prisoners of War, as follows: 


ARTICLE 8 (Conflicts not of an International 
Character) 

In the case of armed conflict not of an international 
character occurring in the territory of one of the High 
Contracting Parties, each Party to the conflict shall 
be bound to apply, as a minimum, the following 
provisions: 

(1) Persons taking no active part in the hostilities, 

including members of armed forces who have laid 

down their arms and those placed hors de combat by 
sickness, wounds, detention, or any other cause, 





ll. The American consul at Ciudad Juarez advised the Department 
yesterday that he had been informed by the rebel authorities that 
American aviators were being accepted for service in the rebel 
army. You are instructed at your early convenience and in the 
exercise of your discretion ... to point out to the Mexican 
Government that ... the Government of the United States will 
expect that such Americans when taken prisoners will not be 
regarded by the Government of Mexico as guilty of treason but, 
on the contrary, that any American fighting in the rebel army 
will if taken prisoner, be treated by the regular Government 
forces in accordance with the laws of war as recognized between 
nations, and not in accordance with domestic law where the lat- 
ter differs from such laws of war. [Paraphrase] Secretary 
Stimson to Ambassador Morrow Wo. 233, April 4, 1929, MS De- 
partment of State, file 812.00 Sonora/513; cited in Hackworth 
Digest of International Law, Vol. 1, p. 324. 
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shall in all circumstances be treated humanely, with- 

out any adverse distinction founded on race, colour, 

religion or faith, sex, birth or wealth, or any other 
similar criteria. 

To this end, the following acts are and shall re- 

main prohibited at any time and in any place what- 

soever with respect to the above-mentioned persons: 

(a) violence to life and person, in particular 

murder of all kinds, mutilation, cruel treatment and 

torture; 

(b) taking of hostages; ; 

(c) outrages upon personal dignity, in particular, 

humiliating and degrading treatment; 

(d) the passing of sentences and the carrying out 

of executions without previous judgment pro- 

nounced by a regularly constituted court, affording 
all the judicial guarantees which are recognized as 
indispensable by civilized peoples. 

(2) The wounded, sick and shipwrecked shall be 

collected and cared for. 

An impartial humanitarian body, such as the In- 
ternational Committee of the Red Cross, may offer its 
services to the Parties to the conflict. 

The Parties to the conflict should further endeavour 
to bring into force, by means of special agreements, 
all or part of the other provisions of the present 
Convention. 

The application of the preceding provisions shall not 
affect the legal status of the Parties to the conflict. 


While the Convention does not make the ap- 
plicability of Article 3 dependent on a state of 
insurgency or belligerency, it seems clear that 
honoring this article would practically, though 
not legally, admit a state of insurgency. The 
use of the words “armed conflict” certainly con- 
templates more than a local uprising, when the 
usual criminal laws would apply. In the absence 
of external pressure or involvement, the char- 
acter of the insurrection, and determination of 
whether there was “armed conflict” in the sense 
of Article 3 remains for the decision of the na- 
tion involved. 

The legitimate government may at any time 
announce that it will treat the rebels according 
to the rules of Article 3 of the Geneva Conven- 
tion. Though this may be treated as an admis- 
sion of insurgency, the status of the parent state 
is by no means changed as it might be by a 
recognition of belligerency. Admission of in- 
surrection does not constitute recognition of 
either a de jure or de facto government, but 
merely recognition of organized armed revolt 
against the government. Except for the hu- 
mane provisions of Article 3 and perhaps the 
United Nations Declaration of Human Rights,” 
12. cf. United Nations, Universal Declaration of Human Rights. 

Among these declarations are: Article 4. No one shall be held 

in slavery or servitude . . . Article 5. No one shall be subjected 


to torture or to cruel inhuman or degrading treatment or 
punishment. 
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the rights, duties and responsibilities of the 
parent state remain substantially unchanged 
within its own borders. 

Insurgents also may announce that they will 
follow the laws of war and observe Article 3. 


EFFECT OF INSURGENCY ON FOREIGN RELATIONS 


Acknowledgment by a foreign state of a con- 
dition of insurgency does not confer any addi- 
tional rights on either the legitimate state or 
the insurgents. 

It does assert a right to deal with insurgents, 
when necessary, regarding relations of a foreign 
state within territory actually held by them. On 
land, relatively few questions involving inter- 
national law have arisen, especially where no 
foreign states are contiguous or where borders 
are well protected. The majority of questions 
appertaining to insurgency arise in maritime 
affairs where the rights of foreign states be- 
come involved. These questions involve the 
right of blockade, whether insurgent vessels are 
pirates, the closure of ports and control of con- 
traband. These will be dealt with later. 


THE STATE AND ACTS OF INSURGENTS 


One question that has arisen is whether taxes, 
imports and other monetary levies collected by 
insurgents in control of territory, constitute in- 
sofar as foreigners are concerned relief from the 
usual taxes and fees normally imposed by the 
legitimate government. The general rule in this 
regard is that if the insurgents have sufficient 
control to supplant the normal agents of the 
government, the collection of assessments from 
aliens will relieve the aliens of duplicate assess- 
ment by the regular government." This, how- 
ever, is only true of assessments which are 
deemed to be to the advantage of the legitimate 
government if the insurrection is unsuccessful. 
In other words, those monetary levies which 
are used to do for the insurgents in control what 
the state would have done absent insurrection, 
are deemed to be for the benefit of the sovereign. 
For example, normal preexisting taxes and im- 
ports may be collected and used for administra- 





tion of the local government, for the regulation 


of a port, for police and fire protection and sani- 


tation and health measures. 


The state would not be responsible for special 


levies made specifically for the conduct of hostili- 


ties or solely for support of the insurrection. 


Likewise the state is not liable on bonds or obli- 
gations issued by the insurgents to further their ~ 


cause or to pay for services related to the in- 


surgency. It is apparent, of course, that there | 


will be some difficulty in distinguishing the two 
classifications, determination being a matter of 
fact to be decided between the state and the 
alien harmed or the agents of his nation. 
Responsibility of the state for damages result- 


ing from tortious acts of the insurgents depends | 
upon whether or not the insurrection actually 


became temporarily beyond the control of the 


state. Here again an acknowledgement or ad- 
mission of a state of insurgency during the con- 
flict becomes valuable in the settlement of claims 
after the conflict is over. The general rule now 
followed is that a sovereign is not responsible 
for the acts of insurgents, who have met the 
usual recognized standards for insurgency.** 

The United States Department of State in 
1911, departing from previous conflicting opin- 
ions, stated that “where an armed insurrection 
has gone beyond the control of the parent gov- 
ernment, the general rule is that such govern- 
ment is not responsible for damages done to 
foreigners by the insurgents.” © In this connec- 
tion it is noted that the claimant or his state has 
the burden of proving that damage was due to 
the neglect of the parent state. 

A foreign state has a right to call upon both 
the parent state and the insurgents to respect 
and protect the rights of its nationals. It may 
protest any improper treatment of its nationals. 
Such actions are not equal to recognition of bel- 
ligerency, but may, particularly in regard to 
communications to the insurgents, be considered 
an acknowledgement of a condition of insur- 
gency, and of “de facto” control of territory. 

In event insurgents are successful, the govern- 
ment they establish or of which they attain con- 
trol is responsible for their acts. Here, of 





13. “. . . im respect to certain matters of routine administration, 
and others pertaining to governmental t or up Pp, 
arrangements of a contractual character not shown to be dis- 
advantageous to the State as such may prove to be binding upon 
it despite the failure of the contracting agency—the insurgent 
entity—to retain political control. Likewise, exercise of the 
taxing power by insurgents in the area controlled by them is not 
to be regarded as unbeneficial to the State or not binding upon 
it, when the collectors of taxes from aliens have lost their sway, 
or yielded it to a titular government.” International Law, 
Chiefly as Interpreted and Applied by the United States, 2nd Rev. 
Ed. C. C. Hyde, p. 979. 
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14. In 1927 the Institute of International Law adopted the following 
resolution: “A state is, in principle, not responsible for the dam- 
age caused to the persons or property of a foreigner by persons 
taking part in an insurrection or not or by mob violence. 
Nevertheless a State is resp ible for d ge caused to the 
person or property of a foreigner by persons taking part in an 
insurrection or not or by mob violence if it failed to use such 
diligence as was due in the circumstances in preventing the dam- 
age and punishing its authors.” Cited in International Law, 
Hyde, op. cit. p. 981 footnote 2. 

Acting Secretary of State to Ambassador to Mexico, For. Rel. 
1912, pp. 946-947. 
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course, the successful revolutionists become the 
state, at least de facto, and the state is respon- 
sible for the successful revolution ab initio.** 


BLOCKADE DURING INSURGENCY 


In the early stages of insurrection, the insur- 
gents usually seek to gain control of key points 
in the country. If ports of entry remain in the 
hands of the legitimate government, it continues 
to receive aid from abroad. If the insurgents 
can gain control of ports there are always those 
who will sell to them. 

Of course, recognition of a state of insurgency 
does not legally justify a foreign state in giving 
aid to the insurgents. It does not make the 
recognizing state a neutral under international 
law, even when there is an accompanying decla- 
ration involving the neutrality laws. In times 
of domestic tranquillity every state has an obli- 
gation to prevent the organization of armed ex- 
peditions against a recognized government. 
This obligation is not changed as a result of a 
declaration acknowledging insurgency. Never- 
theless certain situations do arise which involve 
questions of international law. One of these is 
whether either the insurgents or the legitimate 
government can blockade ports held by the 
other. The practice of nations and the doctrines 
expressed by publicists and in diplomatic com- 
munications have been uniform in denying such 
rights to insurgents.17 An insurgent party is 
not a sovereign nation maintaining the usual 
relations with other nations of the world and 
does not have the same legal basis for declaring 
a blockade. 

Secretary of State Hay in 1902 well stated 
the rule regarding blockade by insurgents: 

1. Insurgents not yet recognized as possessing the 

attributes of full belligerency cannot establish a block- 

ade according to the definition of International Law. 

2. Insurgents actually having before the port of 

the State against which they are in insurrection, a 

force sufficient, if belligerency had been recognized, 

to maintain an international law blockade, may not 
be materially able to enforce the conditions of a true 
blockade upon foreign vessels upon the high seas, 
even though they be approaching the port. Within 
the territorial limits of the country their right to 
prevent the access of supplies to their enemy is prac- 





16. “The nation is responsible for the obligations of a successful 
revolution from its beginning, because, in theory, it represented 
ab initio, a changing national will, crystallizing in the finally 
successful result. Success demonstrates that from the beginning 
it was registering the national will.’”’ Bolivar Railway Commis- 
sion Case, 1903, Raiston’s Report 388, 394. (Cited in Hyde, op. 
cit. p. 988, footnote 2.) 

17. cf. International Law Digest, Moore, Vol. I, pp. 184, 202-204; 
Hackworth, Vol. I, p. 359. 


tically the same on water as on land—a defensive 
act in the line of hostility to the enemy.” 


In 1936 the Spanish insurgents notified the 
British Government that they intended to block 
the importation of munitions into Barcelona 
which was still in the hands of the Loyalist Gov- 
ernment. This was tantamount to a blockade, 
but the British requested safety zones where 
neutral ships would not be bombarded. They 
did not recognize the action as a blockade, nor 
as a matter of fact did the insurgents designate 
it as one. 

The United States precedent in this regard is 
found in the case of the action in Brazil in 1893, 
where a squadron of Brazilian ships, having 
revolted, claimed control of the harbor at Rio 
de Janeiro. The shore was still in the hands 
of the government forces. The United States, 
German, English, French and Portuguese naval 
commanders announced that 


They do not recognize the right of insurgent forces 
to interfere in any way with commercial operations in 
the Bay of Rio de Janeiro, operations which should be 
allowed to be accomplished everywhere except in the 
actual lines of fire of the land fortifications 

In consequence they have decided to protect mer- 
chandize, not only on board their own countries’ ves- 
sels . . ., but also on lighters, barges, and other means 
of maritime transport, ..., provided they be em- 
ployed by these same ships in commercial operations.” 


Admiral Benham, commanding the United 
States forces, gave notice that he would protect 
all American ships, and when an insurgent ves- 
sel fired on an American cargo ship, forced the 
insurgent vessel to desist by giving evidence that 
if she did not he would sink her. This action 
deterred the insurgents from further interfer- 
ence with commercial shipping. 

In 1924 the United States did not admit the 
right of Mexican insurgents to blockade the port 
of Tampico. An American cruiser was ordered 
there to protect United States interests and the 
insurgents abandoned their effort to blockade 
the port.”° 

While insurgents may not blockade a port, 
with all the accompanying rights of blockade, 
they may act to prevent supplies from reaching 
their opponents within territorial waters. They 


“may not seize or destroy the foreign vessel but 


may divert it to a port for the removal of the 
supplies provided compensation is made there- 
for. 

In the Spanish revolution outside powers ad- 
mitted that the insurgents under General 
18. Naval War College, International Law Situations, 1902, p. 80. 


19. Moore, op. cit. p. 203. 
20. Hackworth, op. cit. p. 170. 
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Franco could intercept and interfere with com- 
merce within the three mile limit, but it was 
insisted that there was no right to interfere 
with any foreign ship on the high seas.”* 

The rule regarding blockade by the parent 
government is similar. In the absence of a rec- 
ognition of belligerency, there is no right of 
blockade. In fact an announced blockade by 
the parent state is considered a recognition of 
belligerency. In the American Civil War Lin- 
coln’s proclamation of blockade of Southern 
ports was treated as a recognition of bellig- 
erency.”* 

While this principle is well established it is 
modified in practical effect, by the claim of the le- 
gitimate sovereign to close ports in the hands of 
insurgents. Here a somewhat peculiar result 
is reached. 

While admitting that a port in the hands of 
insurgents cannot be “blockaded” under the 
rules of war, the position of the United States 
and other world powers has been that a port in 
the hands of insurgents can be closed if there is 
an effective “blockade” of such ports. This 
principle was carried to a peculiar result in the 
case of United States (Oriental Navigation 
Claim) vs. United Mexican States.2* Here it 
was held that the action of one vessel, the AQUA 
PRIETA, in forcing the GASTON to cease un- 
loading and to put to sea, was legal. Frontera 
was held by insurgents, but had been closed by 
the Mexican authorities. The basis of the deci- 
sion was that the port was partly controlled by 
the AQUA PRIETA and so was not completely 
in the hands of the insurgents. Nevertheless 
it was stated that the Mexican authorities would 
not have a right to interfere with a vessel on the 
high seas even though bound for an insurgent 
held port. The holding of the Commissioners 
21. “The United States held, and quite properly under international 

law, that in the absence of recognition of belligerency neither 

party had any legal right to interfere in any manner, whether by 
surface, subsurface, or aircraft, with American shipping upon 
the high seas. Control and interference within the three mile 
limit was not objected to, provided there was no condemnation 
as for the violation of a blockade, and provided the vessels were 
not made the objects of direct attack.” Norman Padelford, 


Internationa) Law and Diplomacy in the Spanish Civil Strife 
(1939) pp. 172-173. 

22. “If a State invokes belligerent rights by instituting a blockade 
de jure belli against any of its ports in the hands of rebels or 
insurgents, this constitutes a recognition of belligerency of the 
insurgents and justifies the application of the laws of war by 
both contestants and of the laws of neutrality by third 
states. ... The British Government quite correctly maintained 
that, by proclaiming, on April 19, 1861, a blockade of the coasts 
and ports of the Southern States ‘in pursuance of the laws of the 
United States and of the law of Nations’ the United States had 
itself recognized the belligerency of the insurgents prior to Brit- 
ish Recognition.” Briggs, op. cit. Editors note p. 991. 

23. United States-Mexico, General Claims Commission, 1928, Opinions 
of Commissioners, p. 23. 
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would have been better supported by an exten- 
sion of the principle of the right of a party to 
an insurrection to prevent aid from reaching its 
opponents—but the unloaded cargo which 
spoiled was bananas. 

In 1936 the position of the United States re- 
garding a declaration of Spanish ports in the 
hands of insurgents as war zones was stated in 
the following words: 


My Government directs me to inform you in reply, 
that, with the friendliest feelings toward the Spanish 
Government, it cannot admit the legality of any action 
on the part of the Spanish Government in declaring 
such ports closed unless that Government declares and 
maintains an effective blockade of such ports. In 


taking this position my Government is guided by a , 


long line of precedents in international law with | 


which the Spanish Government is doubtless familiar. 


The generally accepted principle then seems 
to be that the parent state (but not an insurgent 
force) may close ports in fact held by insurgents 
only if accompanied by an effective force capable 
of maintaining a belligerent type blockade, but 
that the rights of a belligerent blockade, such as 
capture and confiscation, do not arise. George 
Grafton Wilson, an expert on the laws relating 
to insurgency, wrote: 


Attempts have also been made by the parent, state to 
obtain advantages of a blockade without the obliga- 
tions of war through a proclamation declaring ports 
held by insurgents closed. Foreign states have, how- 
ever, usually taken the position that such decrees are 
of no effect and the ports in the hands of the insur- 
gents are closed only to the extent to which an effec- 
tive force may physically prevent entrance.?4 


In 1949 the Chinese Nationalist Government 
announced the closing of the territorial waters 
of China from the Min River at Foochow to the 
Liao River in Manchuria, which was then in 
control of the “People’s Government” in Peking. 
Great Britain and the United States did not 
recognize the validity of this declaration of 
blockade on the double ground that the “People’s 
Government” had not been accorded a status of 
belligerency and that the Chinese Nationalists 
did not have naval forces sufficient to make this 
extensive blockade effective.” 

As may be expected under such a rule there 
are practically no judicial precedents on the ef- 
fect of closure of ports,”* for there apparently 
have been no claims for confiscation or destruc- 
tion of foreign ships seeking to enter them. 


24. G. C. Wilson, “Insurgency and International Maritime Law” 1 
AJIL (1907), p. 55. 

25. J. Wookey, “Closure of Ports by the Chinese Nationalist Govern- 
ment” 44 AJIL (1950), pp. 350-356. 

26. See Edwin Dickenson, “The Closure of Ports in Control of In- 
surgents” 24 AJIL (1930), pp. 69-78. 
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exten- VISIT AND SEARCH—PIRACY In 1912 the Naval War College considered the 
rty to _ : right of visit and search during insurgency and 
ing its _ Visit and search of vessels on the high seas = egncluded: 
which | ‘ —e capa neg — under ae gy a ... It is evident that the right of visit and search 
ee ee ee is regarded as a right which might be lawfully exer- 
tes re- | War in order that a belligerent may ascertain cised only in time of war. Whatever other measures 
in the the nationality of a vessel and its possible rela- as regards foreign vessels the parent state or the 
ited in tion to the war. Our courts have affirmed that insurgents may take in time of insurrection, they 
“the right of search is a strictly belligerent may not resort to visit and search on the high sea. 
. right.” 27 Orders issued by the authorities of the United States 
: reply, : Many states have in times of insurrection have enjoined resistance to the exercise of visit and 
—— . attempted to visit and search foreign vessels search under such circumstances. The law sanctions 
Bowes | near their coasts. The position of the United such resistance even by private vessels. The Navy 
resand | States in this regard was stated in 1855 when i re te being nip i i 
ts. In. the Secretary of the Navy advised Captain eae soe § yee hoi eo ‘ a wei ne ps aie 
1d b ' Crabbe regarding search of the United States ee eae eee 
w with || merchant ship EL DORADO: winches 
w with |) : be, : 
amiliar. This act is regarded as an exercise of power which Again ™ 1938 the Naval War Cc ollege publi- 
} : cation dealt with the problems of visit and search 
seems the United States have ever firmly refused to recog- deviant It ted that nalts 
urgent nize, and to which they will never submit. In the uring insurgency. Was asserte at neither 
rgents absence of a declaration of war, which alone belongs the insurgents nor the parent state have the 
" able to Congress, our officers in command of ships of war right to visit and search or make seizures on 
i but | would have no right to pursue and retaliate for such the usual belligerent grounds of carriage of 
wc u an act. But if present when the offense is perpe- | contraband, blockade or unneutral service. It 
en Os trated upon a vessel rightfully bearing the flag of our was recognized that within territorial waters 
zeorge country, the officer would be regarded as derelict in each party has a right to prevent supplies from 
elating his duty if he did not promptly interpose, relieve the reaching their opponent but that neither can 
arrested American ships, prevent the exercise of this oat eaten e dateer Quai hips.” 
state te assumed right of visitation or search, and repel the —e, Saas « _ sited - - — ‘ 
Z i 28 n e otner nand, insurgent snips an eir 
obliga- interference by force. On th 1 ther hand i. t sh d th h 
/ : rae i ca ‘ rews will not be treate i 
ig ports — This principle was maintained during the is nde ad a pies ge a hee 
ve, how- | years of Cuba’s insurgency prior to the Spanish ee ee ee 
rees are ‘American War. retary Fish in 1869 with regard to insurgent 
e — Insurgents also have often sought to main- vessels declared to be pirates by Haiti: 
ee tain the right of visit and search. They may No facts have been presented to this government to 
attain sufficient control of the sea near their create a belief that the operations of the vessels in 
— country, to attempt to subject foreign vessels to aS cr bent phy nt 
ee ; i ject. 
, to the — and search in an effort to prevent supplies hostile to a Government with which the United States 
hen in rom reaching their opponents. It is well estab- have maintained a friendship that it requires no fresh 
Peking. lished that such acts by insurgents are not sanc- manifestation to evince. We deem it most decorous 
i 4 not tioned by law and will not be tolerated.” to leave it to that Government to deal with the hostile 
ioe alt In 1911 a Chinese revolutionary faction gave vessels as it may find expedient, reserving the con- 
eople’s notice of intention to visit and search foreign sideration of our action in respect to them till some 
ates of merchant vessels for contraband of war and to eteans, actual or aqgeshunnes, te Ge Uales Ties 
: shall render it imperative.* 
nalists subject such goods to prize proceedings, if con- 7 ; . ’ : 
ke this traband. The Commander-in-Chief of the Piracy is usually an act with animus furandi, 
United States Asiatic Fleet informed the in- 2” act undertaken for robbery, for private pur- 
e there surgents that since they were not recognized  P0S€S, and accompanied by violence; and not a 
the ef- by the United States as belligerents, he would _ Political act aimed at a particular state or the 
arently not permit the seizure of American ships. This Citizens of one state. 
estruc- — action was approved by the Department of the The case appears more difficult when there is a civil 
m. : Navy. war and the regular government’s warships take 
ie Law” 1 i 27. The Antelope 10 Wheat. U.S. Supreme Court Reports 66, The the side of the rebels before the latter have been 
Marianna Flora 11 bid. 1. 31. Naval War College, International Law Situations, 1912, p. 27. 
st Govern- _ 28 Senate Executive Document No. 1, 35th Congress, Special Session. 32. Naval War College, International Law Situations, 1938, pp. 92, 93. 
| 29. ef. The International Law of the Sea, C. J. Colombos (1959), 33. Moore, op. cit. p. 1085. Piracy as defined in International Law 
trol of In- pp. 388, 689. ' 


does not cover insurgents. See also The Ambrose Light, 25 Fed. 
408 (1885). 
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30. Hackworth, op. cit. Vol. VII, p. 169. 








recognized as belligerents. The regular Government 
sometimes treats such ships as pirates, but foreign 
powers ought not to do so unless these ships commit 
acts of violence against vessels belonging to the Powers 
in question. Third Powers, on the other hand, may 
consider such ships as pirates when they commit 
acts of violence and depredations upon vessels be- 
longing to those Powers, unless the acts are inspired 
by purely political motives, in which case it would 
be exaggeratedly rigorous to treat the ships as de- 
clared enemies of the community of civilized states.” 


Thus the determination of piracy turns upon 
whether the actors perform as pirates with 
piratical intent. If they act as insurgents and 
abide by the rules of war and humanitarian 
conduct then they will not be regarded as in- 
ternational pirates, though their native state 
may treat them as such. The recent case of the 
seizure of the Portuguese ship SANTA MARIA 
illustrates the point. The actors professed po- 
litical motives and did not act as pirates and 
so were treated as such.” Brazil apparently 
took action similar to that in the following pro- 
visions of the Havana Convention of 1928 on the 
Rights and Duties of States in the Event of 
Civil Strife.** 


Article 2. The declaration of piracy against vessels 
which have risen in arms, emanating from a Govern- 
ment, is not binding upon the other States. 

The State that may be injured by depredations 
originating from insurgent vessels is entitled to adopt 
the following punitive measures against them: Should 
the authors of the damages be warships, it may cap- 
ture and return them to the Government of the State 
to which they belong, for their trial; should the dam- 
age originate with merchantmen, the injured State 
may capture and subject them to the appropriate 
penal laws. 

The insurgent vessel, whether a warship or a 
merchantman, which flies the flag of a foreign coun- 
try to shield its actions, may also be captured and 
tried by the State of said flag. 

Article 3. The insurgent vessel, whether a warship 
or a merchantman, equipped by the rebels, which 
arrives at a foreign country or seeks refuge therein, 
shall be delivered by the Government of the latter 
to the constituted Government of the State in civil 
strife, and the members of the crew shall be con- 
sidered as political refugees. 


AID TO PARENT NATION OR TO INSURGENTS 


Under customary international law foreign 
states can give aid to a parent state, but not to 
34. 





Hackworth, op. cit. Vol. II, p. 682, citing from the Report of the 
League of Nations subcommittee for the Progressive Codification 
of International Law. 

cf. Benjamin Forman, International Law of Piracy and the 
Santa Maria Incident. The JAG Journal, Vol. XV, No. 8 (1961) 
p. 143. 

U.S. Treaty Series No. 814, adopted February 20, 1928. 
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insurgents therein.** In fact failure to aid the 
parent state through a cessation of normal trade 
might in fact constitute aid to the insurgents. 
Direct aid to insurgents before recognition of 
belligerency constitutes intervention just as aid 
to a recognized belligerent constitutes unneutral 
service. It was for this reason that in the Span- 
ish civil strife Germany and Italy in 1938 recog- 
nized the insurgent junta as the Government 
of Spain in order to attempt to give a legal color 
to their aid to the rebels by seeking to make 
them the legitimate government.** 

In this regard the Havana Convention on the 
Rights and Duties of States in the Event of 
Civil Strife provides: 

Article 1. The contracting States bind themselves to 

observe the following rules with regard to civil strife 

in another one of them. 

First: To use all means at their disposal to pre- 
vent the inhabitants of their territory, nationals or 
aliens, from participating in, gathering elements, 
crossing the boundary or sailing from their territory 
for the purpose of starting or promoting civil strife. 

Second: To disarm and intern every rebel force 
crossing their boundaries ... 

Third: To forbid the traffic in arms and war ma- 


terial, except when intended for the Government, while 


the belligerency of the rebels has not been recognized, 
in which latter case the rules of neutrality shall be 
applied. 

Fourth: To prevent that within their jurisdiction 
there be equipped, armed or adapted for warlike pur- 
poses any vessel intended to operate in favor of the 
rebellion. 


G. C. Wilson phrases this principle in the 
following words: 


A foreign state must in general refrain from inter- | 


ference in the hostilities between parent state and 
insurgents, i.e., cannot extend hospitality of its ports 
to insurgents, extradite insurgents, etc., though it 
may intern them.” 


The principle of international law which per- 
mits aid to the recognized state is not changed 


by the Charter of the United Nations, the appli- 
cable Articles providing: 





37. “There is no rule of international law which forbids the govern- 
ment of one state from rendering assistance to the established 
legitimate government of another state with a view to enabling 
it to suppress an insurrection against its authority. Whether it 
shall render such aid is entirely a matter of policy or expediency 
and raises no question of right or duty under international law. 
If assistance is rendered to the legitimate government it is not a 
case of unlawful intervention as is the giving of assistance to 
the rebels who are arrayed against its authority.” “Questions of 
International Law in the Spanish Civil War”, J. W. Garner, 31 
AJIL (1937), pp. 66-73. 

P. C. Jessup, “The Spanish Rebellion and International Law” 
15 Foreign Affairs (1937), pp. 260, 274. 

39. Wilson and Tucker, op. cit. p. 68. 
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Article 2. 

Sec. 4. All nations shall refrain in their international 
relations from the threat or use of force against the 
territorial integrity or political independence of any 
state, or in any manner inconsistent with the purposes 
of the United Nations. 

Sec. 7. Nothing contained in the present Charter shall 
authorize the United Nations to intervene in matters 
which are essentially within the domestic jurisdiction 
of any state or shall require the members to submit 
such matters to settlement under the present Charter, 
but this principle shall not prejudice the application 
of enforcement measures under Chapter VII. 


This principle may be limited by treaty, either 
unilateral or multilateral. Article 15 of the 
Charter of the Organization of American 
States *° provides: 


No State or group of States has the right to intervene, 
directly or indirectly, for any reason whatsoever, in the 
internal or external affairs of any other State. The 
foregoing principle prohibits not only armed force but 
also any other form of interference or attempted 
threats against the personality of a State or against 
its political, economic and cultural elements. 


It has been the consistent policy of the United 
States, especially in the last 30 years, to avoid 
involvement in cases of insurgency or internal 
rebellion, where such a state has been acknowl- 
edged in the sense that it has developed into 
more than a temporary or threatened uprising. 
This position was taken in the Spanish Civil 
War of the nineteen thirties. 

In the Cuban insurgency which resulted in the 
overthrow of the Batista government and the 
coming into power of Castro, the United States 
meticulously observed a policy of non-interven- 
tion. President Eisenhower stated the basic 
policy was simply “to keep out of anything so far 
as is humanly possible, in such a thing as that; 
except when our own citizens are involved, and 
then to take proper steps to protect them.” 

Clandestine arms cargoes destined for the 
Castro forces were seized repeatedly, and arms 
shipments to the Batista Cuban Government 
were suspended in March of 1948.** 

A State Department press release of Janu- 
ary 15, 1959 showed the position of the United 
States : 


Recent statements in the Cuban and American press 
critical of United States policy in Cuba and of Am- 
bassador (Earl E. T.) Smith reflect a widespread lack 
of understanding of what United States policy toward 
Cuba has been. 

The policy of the United States with respect to the 





40. Pan American Union, Law and Treaty Series, No. 23. 
41. United States in World Affairs, 1958, William J. Stebbins, p. 
356. 


Cuban revolution has been strictly one of non-inter- 
vention in Cuban domestic affairs, and the Ambassa- 
dor’s role has conformed always to this policy. Much 
as the American people, being free themselves, would 
have liked to have seen a free democratic system in 
Cuba, the United States Government was pledged in 
agreements with its sister republics to a course of non- 
intervention. Like all the other American Republics, 
the United States maintained normal diplomatic rela- 
tions with the Batista government. Under established 
inter-American policy this did not imply judgment 
in favor of the domestic policy of that government 
or against the revolutionary forces. From the time 
when it became evident that Cuba was undergoing 
a revolution which had the support of a large segment 
of the population, the United States demonstrated its 
determination to avoid all possible involvement in 
Cuba’s internal conflict by suspending all sales and 
shipments of combat arms to the Batista govern- 
ment. This action coincided with the renewed sus- 
pension of constitutional guaranties by the Batista 
government following a 46-day period during which 
the suspension had been lifted following the appeal 
of the United States Government through its Am- 
bassador.* 


Article 15 of the Organization of American 
States Charter may not specifically prevent aid 
to the established government, but the principle 
of non-intervention which it enunciates requires 
that no nation of the Western Hemisphere in- 
terfere in the internal affairs of another Ameri- 
can state. Where an uprising has passed into 
a state of insurgency or rebellion so that it 
constitutes a threat to the established govern- 
ment, and is supported by a large segment of 
the citizens of the country, the principle of non- 
intervention becomes paramount. In this con- 
nection a statement of insurgence by a foreign 
country, or an acknowledgment of insurgency 
by the established government would be valu- 
able as determining at what point the Organiza- 
tion of American States principle of non-inter- 
vention becomes applicable. Prior to such a 
statement the established government might 
well assert that the discontinuance of normal 
aid to it constituted aid to the insurgents and 
so was a violation of Article 15 as an interfer- 
ence in domestic affairs. 

The position of the United States regarding 
Cuba in 1958 and 1959 is considered to be a 
proper determination of the question under both 
the Charter of the Organization of American 
States and the principles of International Law. 
This principle is that aid to the established gov- 
ernment during insurgency or rebellion is legal, 
prior to a recognition of belligerency, and unless 
limited by a treaty or agreement. Aid to insur- 
gents or rebels is not legal and constitutes 
42. Department of State Bulletin, Vol. 40, pp. 162-163. 
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intervention. After recognition of belligerency, 
aid to either side is a deviation from neutrality. 


SOME OBSERVATIONS 


It should be noted that under Article 39 of 
the Charter of the United Nations civil strife 
or insurgency may be determined to bea “threat 
to the peace.” For this reason Phillip C. Jessup 
states that recognition of insurgency should be 
an act of the Organization of the United Nations, 
though he admits procedural difficulties would 
be involved. 

The problems relating to civil strife and in- 
surgency have been complicated in recent years 
by the difficulty of distinguishing aggression 
from insurgency in a given situation. Rebellion 
fomented from outside the borders of a state 
by others than its citizens; supplied and kept 
going by aid from a foreign sovereign, is not the 
kind of people’s revolution which philosophers 
have maintained is a right of the people. Under 
international law it is either intervention or 
aggression, both of which are prohibited under 
the Charter of the United Nations. 

In the Spanish Civil War in the 1930’s, it 
was in accordance with international law for 
France and Russia to aid the existing govern- 
ment, since no recognition of belligerency was 
accorded Franco’s government. The aid given 
by Italy and Germany to the insurgents was not 
in accordance with law of nations. The non- 
intervention policy of the United States was 
likewise in accordance with law, as aid to the 
legitimate government is discretionary. 

Since the insurgency was domestically insti- 
tuted there was no question of aggression but 
there was intervention by the Fascist nations. 

The insurgency in Lebanon, at least to the 
Lebanese Government, was not an internal up- 
rising. That government appealed to the United 
Nations on the basis that the United Arab Re- 
public was endangering peace in the Middle East 
and intervening in Lebanese affairs by supplying 
arms to the rebels and infiltrating armed bands 
to aid them. 

When interim measures of the United Nations 
did not produce results, President Chamoun 
cabled President Eisenhower asking that United 
States troops be stationed in Lebanon to help 
his government survive. United States troops 
were sent to Lebanon 


to protect American lives and by their presence there 
to encourage the Lebanese Government in defense of 
Lebanese sovereignty and integrity.“ 





43. A Modern Law of Nations, P. C. Jessup, p. 54. 
44. Stebbins, op. cit. p. 203. 
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The action of the United States accorded with 


international law and Article 51 of the United © 


Nations Charter. 
The situation in Laos and South Vietnam are 


examples of the difficulties raised when insurrec- — 


tion is instigated and supported by foreign gov- 
ernments or their agents. It is readily apparent 
that a militarily weak nation, which might sub- 
due rebellion solely from within, cannot hope to 
survive against insurgents aided by a stronger 
nation. Only if it can also secure foreign aid 


will it have a chance to survive. On the basis of © 


requests from the legitimate Governments in 
Laos or South Vietnam the United States under 
international law may extend aid toit. There is 
no agreement similar to the Charter of the 
Organization of American States which might 
indicate withdrawal of aid at any stage of the 
controversy, though the increasing of aid in the 
face of civil strife does acknowledge that insur- 
gency in some degree exists. In these types of 
cases a declaration of irisurgency serves a very 
worthwhile purpose. 
the world that a member of the family of na- 
tions is in trouble. It puts nations on notice 
that aid to the insurgents constitutes interven- 
tion and is contrary to the United Nations 
Charter. 

Events of this century, just as of the last, 
show the likelihood that civil strife, insurgency 
and rebellion, will continue and perhaps acceler- 
ate. The current situation in the Congo is illus- 
trative. There, the United Nations has stationed 
a force to encourage a peaceful solution, appar- 
ently treating the unrest as a “threat to the 
peace” of the world under Article 39 of the 
Charter.*® 

Traditionally it has been the custom of na- 
tions to acknowledge the various stages of civil 
strife in a country—in its various developments 
from an uprising, to insurrection, to rebellion; 
and if it attains sufficient statute, to recognition 
of belligerency. There may be many reasons 
against recognition of belligerency. Such recog- 
nition equates the rebels to the parent state, and 
usually is a definite disadvantage to the estab- 
lished state. 

Nevertheless, foreign states may find it neces- 
sary to take some cognizance of civil strife in a 
nation as their interests and those of their citi- 
zens may be involved. Many existing states 
have come into being through revolution, by 
45. Article 39, provides “The Security Council shall determine the 

existence of any threat to the peace, breach of the peace, or act 

of aggression and shall make recommendations, or decide what 

measures shall be taken in accordance with Articles 41 and 42, 


to maintain or restore international peace and security.” Char- 
ter of the United Nations, Chapter VII, Article 39. 
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overthrowing previous governments. Revolu- 
tion is not contrary to international law, and 
changes in governments through force may be 
expected in the future. When insurgency is 
acknowledged it protects the insurgents from 
having their combatant activities regarded as 
piratical. It brings into sharp focus the rights 
and duties of third states as to non-intervention. 
It enables other states and the United Nations 
to extend good offices to the end that the conflict 
be conducted under the rules of war and that 
both sides treat captured persons as prisoners 
of war. It permits the sending of agents, with- 
out diplomatic status, to the insurgents to pro- 
tect citizens of foreign states. The conduct of 
the revolution may involve acknowledgement of 
the insurgents as the “de facto” government of 
the territory they control. Additionally, the 
fixing of a status of insurgency may aid in deter- 
mination of the point when belligerency will be 
acknowledged. 

It would then seem proper to formulate rules, 
based on custom and logic, for the acknowledge- 
ment of a state of insurgency as a status in in- 
ternational law. The present view seems to be 
that insurgency is merely a fact and does not 
establish any new legal relationships.** In a 
world where revolution is expected, in a world 
which seeks to protect the rights of individuals 
and to have international relations governed by 
rules of law, recognition of a status (which 
every writer states is a fact capable of ascer- 
tainment, and development of rules for that 
status) would be a worthwhile contribution to 
international law and to the orderly conduct of 
internal conflicts. 





46. H. Lauterpacht, Recognition in International Law (1947) p. 276. 
“There is no such thing as express or implied recognition of in- 
surgency as a status, with rights and duties of its own following 
upon such recognition. There exist only such rights and duties 
as have been conceded or agreed upon.” [See footnote 4.] “It 
is therefore only by way of description and not of exhaustive 
definition of a status that writers speak of recognition of in- 
surgency.” 
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LT Frederick L. Eisele, USNR, from ComNine to USS 
INDEPENDENCE. 

CAPT Edwin D. Ferretti, USN, from FAA to Chief 
Naval Air Advanced Training, Corpus Christi. 

LT Elbert M. Fulton, USNR, from ComEight to NAS 
Cecil Field, Florida. 

CAPT Harold J. Harris, USN, from ComTwelve to 
JAGWC. 

CAPT Cecil R. Harrison, USN, from Joint Staff, CIN- 
CPAC to ComTwelve. 

LT Ronald C. Howard, USNR, from JAGQ to First 
Marine Air Wing, FMF, Pacific. 


CAPT Charles Hunsicker, Jr., USN, from TUSLOG Det 
28, Karamursel, Turkey to ComFour. 

LT Donald G. Knight, USNR, from ComThirteen to 
Pacific Missile Range, Point Mugu, California. 

CAPT Norman G. Lancaster, USN, from COMCRU- 
DESLANT to CINCPAC. 

CDR John S. Lane, USNR, from First MAW, FMF, 
PAC to NavBase Los Angeles. 

CAPT Murl A. Larkin, USN, from JAGO to Naval War 
College. 

LCDR Arthur R. Maier, Jr., USN, from Naval War 
College to JAGO. 

CAPT Joseph B. McDevitt, USN, from Joint Staff, Joint 
Chiefs of Staff to JAGO. 

LCDR Charles E. McDowell, USN, from Commander 
Service Force, U.S. Pacific Fleet to Naval War 
College. 

CAPT Herbert T. Schmidt, USN, from COMPHIBPAC 
to COMTAIWANDEFCOMD. 

LT Frank P. Swett, Jr., USNR, from FlaGrp 
LantResFlt, Green Cove Springs, Fla. to NavSta 
Guam. 

CDR Andrew J. Valentine, USN, from U.S. Sixth Fleet 
to Armed Forces Staff College. 

LT Manley Burt Wade, USNR, from NavJusScol to 
COMCRUDESLANT. 

CAPT Armand D. Whiteman, USN, from JAGO to 
Joint Staff, Joint Chiefs of Staff. 

CDR Arthur J. Alley, USNR, from OLA to Naval Air 
Technical Training, Memphis. 

LT Alvern D. Christian, USNR, from NavBase, Norfolk 
to TUSLOG DET 28, Karamursel, Turkey. 

LT John G. Clark, USNR, from OJAG to COMFAIR, 
San Diego. 

LTJG John J. Coffey, III, USNR, from SNJ to 
NAVPHIBASE, Coronado, San Diego. 

LCDR LaVerne E. Evans, USN, from COMFAIR, San 
Diego to OJAG. 

LTJG Paul M. Fredrix, USNR, from SNJ to NavSta, 
Adak, Alaska. 

LTJG Arthur R. Gaudi, USNR, from SNJ to NavSta, 
San Diego. 

LT Eugene B. Granof, USNR, from SNJ to COMNAV- 
FORJAP. 

LTJG James D. Hall, USNR, from SNJ to NavSta, 
Norfolk. 

LCDR James T. Hawk, USN, from SNJ to Army 
JAG School, Charlottesville. 

LT Thomas H. Johnson, USNR, from PRNC to Hdats. 
Support Activities, Yokosuka. 

LCDR David Joseph Keeney, USN, from COM- 
SERVRON ONE to NAS, Pax River, Md. 

CDR James P. Kenny, USN from COMNAVPHIL to 
ComTwelve. 

Navy law specialist, LTJG Jonathan E. Thackeray, 

graduated first in his class of 743 in ceremonies on 

13 April 1962 at the Officer Candidate School, Newport. 

Lieutenant Thackeray is from Athens, Ohio, and at- 

tended Harvard College and Harvard Law School. He 

is presently undergoing instruction at the U.S. Naval 

Justice School. 
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DEFENSE OF RES JUDICATA IN 
COURTS-MARTIAL 


A COMMENT 


CAN YOU IMAGINE the confusion if we did not have 
finality in criminal proceedings? We would be trying, 
retrying, and retrying again every issue originally pre- 
sented at a court-martial. Without restraints there 
would be no end to litigation of identical facts. 

For example, Yeoman Smith is brought to trial by 
special court-martial for burglary. After hearing the 
facts presented by each side the court-martial is not 
convinced beyond a reasonable doubt of the defendant’s 
guilt, and he is acquitted. The Constitutional prohibi- 
tion against placing a person twice in jeopardy forbids 
the government from again bringing Smith to trial for 
this same offense. The Fifth Amendment to the Con- 
stitution forbids multiple prosecutions for the same 
offense. This is one restraint. 

Another restraint upon multiple prosecutions is the 
doctrine of “res judicata.” This Latin phrase means 
literally “the thing has been adjudged.” This rule of 
law is not a constitutional rule as is double jeopardy. 
It is a rule of evidence which has been developed over 
the years by case law. Some authorities say it is more 
properly a rule of procedure. 

When res judicata is offered as a defense it suggests 
simply that the evidence offered by the prosecution, and 
which is in dispute, has already been heard by a court 
of competent jurisdiction, and the issue has already 
been decided by that court. 

The motion raising the defense of res judicata is or- 
dinarily made after the prosecution has rested its case. 

It can be made earlier if the defense can show that the 
contested issue in the pending trial is the same as has 
been previously decided in an earlier trial. 

Several fundamental points are worth mentioning. 
First, in criminal cases this doctrine is available gen- 
erally only to the accused. Only rarely may the prose- 
cution use it.2 Second, it applies only in the situation 
where there is an attempt by the prosecution to re-prove 
the same facts, albeit, in a different charge and specifica- 
tion, which have previously been heard and upon which 
an acquittal was based. In other words, it is not a sub- 
stitute for a defense of double jeopardy. Res judicata is 
proper when the first and second trials are for differ- 
ent offenses. If the first and second trials are for 
identical offenses then the defense of double jeopardy 
might be appropriate.? Third, generally speaking the 
res judicata defense applies to questions of fact, not 
questions of law. This will be discussed in more detail 
below. 

The rule is stated clearly in the Manual for Courts- 





1. For example, in the matter of jurisdiction, 
71b. 


2. For an excellent discussion of this subject, see Craig, “Double 
Jeopardy in the Military,” 48 Georgetown Law Journal 43 (1959). 
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See MCM, 1951, para. 


Martial in paragraph 71b. In part, it says: 


The defense of res judicata is based on the rule that any issue of 

fact or law put in issue and finally determined by a court of com- 

petent jurisdiction cannot be disputed between the same parties 
in a subsequent trial even if the second trial is for another offense. 

The accused in a proper case, may assert an issue of fact finally 

determined by an acquittal as a defense. 

Phrased differently, res judicata is a “defense to any 
issue or element of an offense previously adjudicated 
between the same parties.” ® 

Knowing what the rule is, let us move on to some cases 
where it has been applied. 

In U.S. v. Smith, 4 USCMA 369, 15 CMR 369, the 
accused was charged with larceny of two letters. The 
government introduced a confession purportedly made 
by the accused confessing the larceny of the letters, and 
also of a package. But, the law officer excluded this 
confession on the grounds that the agent who had 
obtained the confession had not personally advised the 
accused of his rights under Article 31, nor was he pres- 
ent when a third person apparently warned him. The 
accused was acquitted at this trial. Later at the second 
trial for the larceny of the package the government 
introduced this same confession, and the defense counsel 
argued that the law officer’s ruling—based on the facts 
developed—at the original trial respecting the inadmis- 
sibility of the confession was binding upon the govern- 
ment in the second trial. In other words, he asserted 
res judicata. 

When this case got to the Court of Military Appeals 
the Court held that the law officer’s ruling in the first 
trial on the inadmissibility of the confession was final 
on that issue under the doctrine of res judicata, and 
even though the ruling might be in error it did finally 
decide the question. In other words, res judicata 
prohibited another and a second retrying of the factual 
issue respecting this confession. A court of competent 
jurisdiction—the first court-martial—determined that 
the confession was not lawfully obtained hence a dif- 
ferent court-martial could not upset that determination. 

Judge Latimer, speaking for the majority, discussed 
the doctrine of res judicata extensively and stated that 
the rule in the Manual is broad and sweeping; it covers 
any issue of fact or law which has been finally 
determined. 

The Court met the res judicata issue again in U.S. v. 
Martin, 8 USCMA 346, 24 CMR 156. Martin had 
originally been tried and acquitted of sodomy. The 
defense tried to gain an acquittal by establishing the 
defense of alibi. Under the instructions given, the 
defense of alibi was presented as a basis for acquital. 
Subsequently he was tried for perjury alleged to have 


3. Legal & Legislative Basis, MCM, 1951, pg. 89. 
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been committed at the original trial. The prosecution 
contended that Martin’s testimony at the first trial 
respecting his alibi was false. The defense contended 
the prosecution was estopped by res judicata. 

The Court held that res judicata did apply, and that 
the law officer erred in denying the motion to dismiss. 
The Court’s reasoning was that since a court of 
competent jurisdiction had previously passed on the 
issue—determined from the instructions given—a second 
trial upon the same issue could not be had. 

Again, as in Smith, case mentioned earlier, the Court 
fully discussed the doctrine and its applicability to the 
military, and it had the additional problem of 
determining whether the doctrine should apply to a 
perjury prosecution. 

The Court forthrightly discussed the public policy 
considerations favoring and opposing the res judicata 
doctrine. Judge Latimer, the author, wrote: 

In that instance [Smith, supra] we gave careful thought to the 
policy considerations underlying the diametrically opposite holdings 
on the defense of res judicata in criminal cases. Generally speak- 
ing, those authorities who refuse to accept the doctrine in perjury 
cases rely on a policy that to give effect to the defense offers an 
accused a reward for testifying falsely. Authorities accepting the 
doctrine are influenced by the policy that criminal litigation would 
never end if each time an accused testified in his own behalf and 
convinced a jury he was innocent, he could be tried for the un- 
truthfulness of testimony. Fortunately, we need not balance policy 
matters influencing opposing views, for the Manual has spoken in 
that area and its terms must control. 

In Martin the Court then clearly and unequivocally 
adopted the Manual rule and the one also used in United 
States district courts. That rule is: 

. +. 8 defendanit’s prior acquittal precludes his subsequent prosecu- 
tion for perjury committed at the former trial, if a flat contradiction 


of the prior acquittal is involved in the bsequent pr 
U.S. v. Martin, supra at 349. 


tion 





It is often difficult to say what facts or issues were 
determined at an original trial. The rule is clear, but 
in applying it to a certain set of facts we must use an 
accepted standard or test. In U.S. v. Sealfon, 332 U.S. 
575, the Supreme Court, at page 579, said that 
determining whether an acquittal in a prior trial 
embraces a particular issue “depends upon the facts 
adduced at each trial and the instructions under which 
the jury arrived at its verdict at the first trial.” 

In other words, in deciding whether res judicata is a 
proper defense we look first at the facts brought out in 
the first trial, and second we look at the instructions 
given to the jury (or in the military tribunal to the 
court members). If the second trial is an attempt to 
prove or disprove the same factual issue as was adjudi- 
cated in the first trial, under the instructions given by 
the law officer, then we can say that the defense of res 
judicata is appropriate. If the facts proved at the 
second trial are not the same as those involved at the 
first trial then, of course, there is no attempt to re- 
adjudicate the same issues, and the doctrine does not 
apply. 

The most recent military case in this field is U.S. v. 
Hooten, 12 USCMA 339, 80 CMR 399. 

At a special court-martial Hooten was charged with 
larceny by check. He testified that he had given his wife 
a sum of money to be deposited before he wrote these 


checks, with instructions to deposit the money in the 
bank. The woman (his purported wife) testified that 
she had received the money but simply forgot to make 
the deposit. The president of the court-martial in- 
structed the members on the defense of mistake. The 
accused was acquitted of these offenses. Later he was 
tried by general court-martial for perjury. The govern- 
ment contended that the defendant’s testimony that he 
had given the money to his wife to be deposited in the 
bank was false and that at the time he testified under 
oath he knew it to be false. 

At the second trial for perjury the accused asserted 
the defense of res judicata, but the law officer denied it. 
The accused was subsequently convicted of perjury. 
Upon appeal the Court of Military Appeals reversed the 
conviction and said that the law officer erred. The 
second court-martial, i.e. the general court, was nothing 
more than an attempt on the part of the government to 
re-litigate this factual issue. Specifically, the first 
court of competent jurisdiction, i.e. the special court, had 
already made a determination that the accused had given 
his wife the money to be deposited, and the prosecutor 
now Was trying to prove that accused had not given her 
this money. Res judicata properly applied here because 
this identical issue had already been adjudicated by the 
first court. 

The Court of Military Appeals said it was clear from 
looking at the facts and instructions given—that the 
first court acquitted the accused because they thought 
he had in fact given her this money to deposit, and that 
he was honestly mistaken at the time he wrote the 
checks. 

Earlier, we said that generally speaking this defense 
applies to questions of fact, not questions of law. 

This statement might seem to contradict the language 
used in paragraph 71b of the Manual. Recall that the 
Manual says it may be used as a defense against any 
issue of fact or law which has been finally determined. 
It is perhaps misleading that the writers of the Manual 
included the phrase “or law.” Generally, when there 
is an error of law this does not mean that the case 
cannot be reheard, and the same point of law readjudi- 
cated. The trouble we face is this: It is often difficult 
to determine just what is a question of law and what is 
a question of fact. Indeed, there are times when we 
have a question which presents mixed examples of fact 
and law. In other words, many of these determinations 
made in trials are just not susceptible to easy labelling. 

We can see from this short discussion that it is not 
always easy to determine just what has been previously 
decided. If the identical issue has already been 
adjudicated then res judicata applies. If the new facts 
are not identical then res judicata does not apply and 
the evidence may be admitted. 

In making this difficult analysis the law officer (presi- 
dent) must closely look at the evidence entered at the 
first trial; must look at the instructions given under 
which the first verdict was determined; and must then 
decide whether this is an attempt to prove something 
which has already been decided by a court of competent 
jurisdiction. 

The doctrine of res judicata is a sensible rule, a logical 
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rule, and without it we would have endless litigation of 
the same issues. 


LCOL REMMEL H. DUDLEY, USMC 
Staff Legal Officer, 3rd Marine Division 





CHANGES TO JAG 
MANUAL 


CHANGE 1 LESS CLERICAL CORRECTIONS 


0129¢c 


@ changed to conform with SECNAVINST P5212.5B, 
Disposal of Navy and Marine Corps Records, of 21 June 
1961. 

0131i(1) 


@ entitlement to fees of civilian witnesses clarified. 


0131i(2) 


@ per diem allowance of civilian witnesses changed 
from $12 to $16 in accordance with Attorney General’s 
regulations of 27 October 1961 (26 F.R. 10232, 28 CFR 
21.1, NOTAL). 

0133a 


@ reference to Department of the Navy Security Man- 
ual for Classified Information updated. 


0139 


@ “articles 26 and 27” (page 39 lines 7-8) changed 
to “articles 26 and/or 27” because certification under 
either article is sufficient. 32 CFR 719.139 (26 F.R. 
11861, 12/12/61, NOTAL) already uses “and/or”. 


0304e 


@ one witness (plus party’s counsel if any) sufficient 
instead of 2 witnesses for witnessing party’s acknowl- 
edgment of having been informed of rights in court of 
inquiry; corresponding changes in 1101c, d and e. 


0514 
0604 
0612 


@ challenge and related procedure in informal boards 
of investigation and in formal and informal one-officer 
investigations clarified. 


0706b 


@ convening authority’s action on injury report may 
be signed by direction by designated officer other than 
the investigating officer. 


0801 


@ current rule that investigation in injury cases is re- 
quired if individual is unable to perform his duties for 
more than 24 hours or may claim disability benefits 
modified by requiring investigation also if circumstances 
indicate intentional self-injury. 
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1201d 
@ “collisions” in line 3 changed to “incidents.” 


1204c 


@ list of pertinent records in admiralty claims cases 
modified. 


2019b(6) 


@ rule of nonapplicability of Military Claims Act in 
cases under cognizance of the Federal Tort Claims Act 
clarified in accordance with current practice (the rule 
does not extend to claims “incident to the noncombat 
activities” of the Navy). 


2028A-—C 
2041le 
2231 


@ regulatons implementing 10 USC 2786 for advance 
payment of claims in aircraft and missile accidents. 


2048 
2229b 


@ claims under NATO status of forces and similar 
agreements: minor changes in accordance with DOD 
directives (NOTAL), incl. Sixth Fleet settlement au- 
thority for claims below $200 vice $100. 





ADMISSION TO THE UNITED STATES 
SUPREME COURT 


On the motion of Rear Admiral Robert D. Powers, 
USN, Deputy Judge Advocate General, five law special- 
ists were admitted to the Supreme Court of the United 
States on 5 March 1962. They are CDR Walter D. 
Hassett, USNR; LT Glenn R. Morton, USNR; LT Rob- 
ert C. Vondrasek, USNR; LT Edward T. Boywid, USN; » 
and LCDR Hubert A. Irwin, USNR. This was the first 
group of officers admitted to the Supreme Court under a 
program recently inaugurated by the Navy-Marine 
Corps Junior Bar Association. 

The purpose of this program is to assist Navy and 
Marine Corps officers in being admitted to the various 
federal courts located in Washington, such as the U.S. 
Court of Claims, the U.S. Tax Court and the Court of 
Military Appeals. 

The Junior Bar Association will furnish the neces- 
sary information and rules governing admission to the 
several Washington area courts in addition to arranging 
for sponsors and appointments. 

Law Specialists who are interested in availing them- 
selves of this opportunity should communicate with the 
Secretary, Navy-Marine Corps Junior Bar Association, 
Office of the Judge Advocate General, Navy Department, 
Washington 25, D.C., well in advance of their antici- 
pated arrival in Washington. 

Rear Admiral Powers has stated that he will be 
happy to make the motion before the U.S. Supreme 
Court for admission of those lawyers who desire to 
become members of the highest court in the United 
States. 
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